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PLANNING COMMISSION STAFF REPORT 
File No.  CP14-015 
Applicant: Terry Lund 
Location  590 Shawnee Lane 
Existing Zoning  R-1-8 Single-Family Residence  
Historic Resource No 
Annexation Date: February 19, 1964 
CEQA: Exempt 
 
APPLICATION SUMMARY: Conditional Use Permit to allow the operation of an existing day 
care in six permitted modular classroom buildings in the R-1-8 Single-Family Residence Zoning 
District, on a 9.96 gross acre site.   
 
RECOMMENDATION: 
Staff recommends that the Planning Commission approve the Conditional Use Permit based on 
the facts and findings in this staff report and the attached draft Resolution.  
 
PROJECT DATA 
 
GENERAL PLAN CONSISTENCY 
General Plan Designation Public/Quasi-Public 

 Consistent  Inconsistent 
Consistent Policies VN- 1.1; ES-1.10 
Inconsistent Policies N/A 
SURROUNDING USES 
 General Plan Land Use Zoning Existing Use 
North  Residential Neighborhood R-1-8 Single-Family 

Residence 
Single-Family Residence 

South  Residential Neighborhood R-1-8 Single-Family 
Residence 

Single-Family Residence 

East Open Space, Parklands 
and Habitat 

R-1-8 Single-Family 
Residence 

Park/Open Space 

West  Residential Neighborhood R-1-8 Single-Family 
Residence 

Single-Family Residence 

RELATED APPROVALS 
Date Action 
02/19/64 Site annexed into the City of San Jose (Alamitos No. 8). 
06/03/88 Conditional Use Permit to build a church (CP88-042). 
10/23/90 Conditional Use Permit to allow the continuation of a church use (CP90-062). 
10/27/92 Conditional Use Permit to allow the expansion of an existing public school (CP92-

056). 
08/27/93 Conditional Use Permit Amendment to allow the exterior alterations to the church 

Building (CPA92-056-01). 
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12/17/93 Conditional Use Permit Amendment to allow the reconstruction of the trash 
enclosure, playground, and restriping of the parking lot (CPA92-056-02). 

02/04/97 Permit Adjustment for exterior light changes (AD97-099). 
01/25/05 Conditional Use Permit to allow a private school use on an existing but closed public 

school site. (CP05-005). 
01/31/06 Conditional Use Permit Amendment to allow the installation of modular storage 

structures on an existing church site (CPA9-056-04). 
 
PROJECT DESCRIPTION 
 
On March 13, 2014, the applicant submitted a Conditional Use Permit (CUP) application to 
allow the operation of an existing day care in six permitted modular classroom buildings.  The 
current day care, operating under the name of Tiny Treasures, has been operating at this site 
since August of 2010.  The day care currently licensed to care for 45 elementary school-age 
children and 8 infants.   The overall site is 9.96 acres, but the modular classrooms are only 
operating on 5,760 square feet. of space.   
 
Day care use is a conditional use in the R-1-8 Single-Family Residence Zoning District and, 
therefore, requires a Conditional Use Permit.  The existing modular units were permitted by the 
Department of General Services, Division of the State Architect, for use by another church, 
South Valley Christian Church School, in October 2007.  The Division of the State Architect has 
jurisdiction over all aspects of construction on a public school site to ensure that plans, 
specifications, and construction comply with the California Building Code.  Plan review and 
construction oversight is provided through the Division of the State Architect for all construction 
related to buildings on a public school site, which allows buildings on a public school site to be 
exempt from review by the City of San Jose.  However, the City maintains the right to approve 
or deny specific land uses.  As such, the City has the right to determine whether a day care is an 
appropriate use on the subject site through the Conditional Use Permit process.  Through this 
process, staff will determine whether certain conditions of approval must be included in order to 
operate this use at this particular site.  
   
Site Location 
 
The location of the 
existing day care is 
in a site surrounded 
by single-family 
residences to the 
north, west, and 
south.  There is a 
park and school to 
the west of the 
project.  
 
The Oak Grove 
Elementary School 
District owns the 
entire site on which 
the day care is 
located.  There is a private elementary school, Challenger School, located on the site, currently 
operating in the buildings formerly occupied by Oak Grove Elementary School.  There is also a 
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church building on the site.  The church is operating under the name of Victory Outreach San 
Jose.  Victory Outreach is currently leasing the church building and existing modular classrooms 
from South Valley Christian Church.  The current day care is run as a church ministry of Victory 
Outreach, but is open to the public.   
 
ANALYSIS 
 
Envision San José 2040 General Plan Conformance 
 
The proposed project site has an Envision 
San Jose 2040 General Plan Land 
Use/Transportation Diagram designation 
of Public/Quasi-Public.  This designation 
is applied broadly throughout the city to 
encompass public land uses such as 
schools.  This category is also used to 
designate lands used by day care centers, 
as they are uses that are consistent with 
established public land uses.  
 
The project conforms to the Public/Quasi-
Public designation in that the site and 
building do not interfere with the character 
of the established use of the site.  The six 
existing portables integrate well with the 
existing school and are located in the back of the property with minimal visibility from the street.  
The portables are part of the larger school campus and the proposed use of the portables as day care 
will not alter the character of the neighborhood or the existing school.   
 
In addition to conforming to the General Plan Land Use/Transportation Diagram designation, the 
project conforms to the following Key General Plan Policy: 

1. Vibrant Neighborhood PolicyVN-1.1:  Include services and facilities within each 
neighborhood to meet the daily needs of neighborhood residents with the goal that all San 
José residents be provided with the opportunity to live within a ½ mile walking distance of 
schools, parks and retail services. 

Analysis: The current day care provides an important amenity to the surrounding neighborhood.  
With a day care in walking distance to many homes, this facility provides a convenient option for 
parents for child care.    

2. Education and Services Policy ES 1.10:  Encourage and enable the use of available school 
facilities for child care, private community gathering facilities, public recreation facilities, 
and other dual- and multi-use purposes.   

Analysis: The current day care is located on a larger site owned by the Oak Grove School 
District.  This site is home to a private school, a church, and the day care.  This collaborative 
use of the site allows the property to be a full-service site that serves the City’s vision and goals 
for community building, economic development, social equity, and environmental leadership.  
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Zoning Ordinance Conformance 
 
The proposed site is located in the R-1-8 
Zoning District, and conforms to the 
Development Standards of the R-1-8 
Zoning District.  The R-1-8 
Development Standards allow for a 
maximum height of 35 feet, and the 
existing building height is only 15 feet.  
Additionally, the proposed project 
conforms to all setback requirements for 
that zoning district.  
 
Performance Standards 
 
In the R-1 Residential Zoning Districts, 
no conditional use or activity may 
generate noise levels that exceed 55 decibels at any property line.  After a neighbor complained 
that there was too much noise coming from the existing day care and air conditioning units, the 
applicant hired a consultant to conduct a noise study..  Lorente Productions was hired in June 
2014 to determine the noise level of the children and the existing air conditioning units at the 
property line.  When the sound pressure was tested with just the air conditioning units 
functioning, the decibel level was between 60 and 63 decibels at the property line. The 
measurements taken with the children at play without the air conditioning units operating was 
measures at an average of 77 decibels at the property line.  The measurements taken with the 
children at play and the air conditioning units operating simultaneously was measured between 
70-77 decibels along the property line. The range in noise levels varied when the air conditioning 
units were on because the units cycled on and off at different times throughout the time the noise 
level measurements were taken.  When all of the units were on, the noise level reached 77 
decibels.  Yet when some of the units were off, the noise level dropped accordingly.    
 
In order to address the documented noise issues, the applicant chose to move the play area and 
plant more trees, as shown in the permit plans. It is anticipated that the relocation of the play area 
and the planting of trees will help this use comply with the City’s performance standards.  With a 
play area in front of the modular classrooms, the children will no longer be allowed to play 
behind the classrooms in the area that abuts the fence.  This will reduce the noise generated by 
the children to a level that is consistent with the Performance Standards under the Zoning Code.  
With the relocation of the play area over 90 feet away from the property line, and with a building 
in between the play area to absorb the noise, the noise generated by the children will meet the 
Zoning Code’s noise performance standards.  
 
As indicated on the plans, the day care will also be planting 15 gallon Italian Cypress trees every 
3 to 5 feet along the existing property line to reduce the sound coming from the air conditioning 
units.  As the trees grow and fill in, they will provide a 10 decibel attenuation between the 
affected areas. Additionally, Italian Cypress trees will be planted in planters around each air 
conditioning unit, as indicated on the plans, to further attenuate the sound level.  
 
The additional trees, and the relocated play area, are all site design measures that will allow this 
use to be in compliance with the City’s performance standards for the R-1-8 Zoning District.   
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Parking and Circulation 
 
The proposed project is required to provide seven on-site parking stalls. Per the Zoning 
Ordinance, parking is required at a rate of one parking space per six children, up to a maximum 
of five spaces, and thereafter one parking space per ten children (includes employee parking).  
Seven spots are required for this use. The existing parking lot on has 211 parking stalls on site.  
63 spaces are used Monday-Friday for Challenger School.  The church’s use of the parking lot 
varies throughout the week.  At its peak use, the church requires 201 spots.  However, when this 
quantity of spaces is needed, the school and day care are not in use.  Additionally, the church has 
an agreement with the neighboring Herman Middle School to the west, which allows church 
members to park there on Sundays.  During the week, only the school and day care have 
concurrent parking needs which results in 70 parking spaces in use, and 141 empty  ,  
 
The parking lot also allows for adequate circulation and stacking of vehicle in and out of the site 
during drop off and pick up times for the day care.  The circulation of the day care coincides with 
the route established by Challenger School, and does not interfere with the operations already in 
place for the elementary school.    
 
City Council Policy 6-14: Guidelines for Child Care  
 
The primary policy applicable for the review and analysis of this project is City Council Policy 
6-14: Guidelines for Child Care.  These guidelines were written to ensure that child care centers 
conform to City requirements and are compatible with surrounding neighborhoods.  The criteria 
in the policy are intended as reference points so that there is a common understanding of the 
minimum design and operational expectations of preschools and child care centers in San José.  
Planning staff has reviewed this proposal for consistency with the relevant sections of this 
policy. 

1. New child care centers are encouraged on developed school sites and in conjunction with 
church uses. 

Analysis: The proposed preschool and child care center is operated by Victory Outreach 
Church, which is located on the same site to the preschool/child care center operation. 

2. New child care centers are discouraged from locating on residential streets with limited 
accessibility, such as those that terminate in a cul-de-sac, in order to prevent traffic 
congestion and bottle-necking within the neighborhood. 

Analysis: The current day care is not located on a residential street with limited accessibility.  
The day care is located in the back of a 9.96 acre lot that has adequate circulation routes in 
and out of the campus.  The day care has an appropriate location for drop off and pick up 
that is fully contained within the site.  The circulation for the day care also operates 
harmoniously with the other existing uses on the site.  There have been no neighborhood 
concerns over traffic or parking.  

3. All new child care centers are to provide parking in accordance with Chapter 20.90 of the 
San Jose Municipal Code. 

Analysis: The appropriate amount of parking is provided, as discussed above.  

4. New Child Care Centers are required to meet the noise standards of the Zoning Ordinance 
and should meet the City’s noise standards as specified in the adopted San Jose 2020 General 
plan.  A noise study may be required for Child Care Centers proximate to residential 
neighborhoods to evaluate noise levels and identify appropriate mitigation.  
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Analysis. As discussed above, site design measures will be implemented to ensure that the
day care center is in compliance with the City’s noise standards.

CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA)
Under the provisions of Section 15301 Existing Facilities of the State Guidelines for
Implementation of the California Environmental Quality Act, the Conditional Use Permit is
found to be exempt from the environmental review requirements of Title 21 of the San Joss
Municipal Code, implementing the California Environmental Quality Act of 1970, as amended
(CEQA). Section 15301 exemption applies to the construction and location of new, small
facilities or structures, lit sounds from the above discussion in the staff report that the exemption
may not be the appropriate CEQA clearance.]

PUBLIC HEARING NOTIFICATION

Criterion 1:
greater.
(Required:

Requires Council action on the use of public funds equal to $1 million or

Website Posting)

Criterion 2: Adoption of a new or revised policy that may have implications for
public health, safety, quality of life, or financial/economic vitality of the City.
(Required: E-mail and Website Posting)

Criterion 3: Consideration of proposed changes to service delivery, programs,
staffing that may have impacts to community services and have been identified by
staff, Council or a Community group that requires special outreach. (Required: E-
mail, Website Posting, Community Meetings, Notice in appropriate newspapers)

Although this item does not meet any of the criteria above, staff followed Council Policy 6-30:
Public Outreach Policy. A notice of the public hearing was distributed to the owners and tenants
of all properties located within 500 feet of the project site and posted on the City website. The
staff report is also posted on the City’s website. Staff has been available to respond to questions
from the public.

Project Manager:
Approved by:
Date:

Lea Simvoulakis
, Division Manager for Harry Freitas, Planning Director

Attachments:
Exhibit A: Draft Resolution
Exhibit B: Neighbor Emails
Exhibit C: Reduced Plan Set

Owner:
Oak Grove School District
6578 Santa Teresa Boulevard
San Jose, CA 95119

Applicant:
Terry Lund
Victory Outreach Church
590 Shawnee Lane
San Jose, CA 95123



RESOLUTION NO.  
 

Resolution of the Planning Commission of the City of San José granting, subject to conditions, a 
Conditional Use Permit to allow the operation of an existing day care in six permitted modular 
classroom buildings in the R-1-8 Single-Family Residence Zoning District, located at the southwest 
corner of Shawnee Lane and Mescalero Drive (590 Shawnee Lane).  

 
FILE NO. CP14-015 

 
 WHEREAS, pursuant to the provisions of Chapter 20.100 of Title 20 of the San José 

Municipal Code, on March 13, 2014, an application (File No. CP14-015) was filed for a 

Conditional Use Permit for the purpose of allowing the operation of an existing day care in six 

permitted modular classroom buildings on a 9.96 gross acre site (hereinafter referred to as "subject 

property"), situate in the R-1-8 Single-Family Residence Zoning District, located at the southwest 

corner of Shawnee Lane and Mescalero Drive (590 Shawnee Lane, San Jose, CA 95123). 

 WHEREAS, the subject property is all that real property described in Exhibit "A," which is 

attached hereto and made a part hereof by this reference as if fully set forth herein; and 

 WHEREAS, pursuant to and in accordance with Chapter 20.100 of Title 20 of the San José 

Municipal Code, this Planning Commission conducted a hearing on said application, notice of 

which was duly given; and 

 WHEREAS, at said hearing, this Planning Commission gave all persons full opportunity to 

be heard and to present evidence and testimony respecting said matter; and 

 WHEREAS, at said hearing this Planning Commission received and considered the reports 

and recommendation of the Director of Planning, Building and Code Enforcement; and  

 WHEREAS, at said hearing, this Planning Commission received in evidence a development 

plan for the subject property entitled, "Conditional Use Permit, Installation of Modular Structure for 

Victory Outreach Church," dated July 8, 2014.  Said plan is on file in the Department of Planning, 

Building and Code Enforcement and is available for inspection by anyone interested herein, and 

said development plan is incorporated herein by this reference, the same as if it were fully set forth 

herein; and  

 WHEREAS, said hearing was conducted in all respects as required by the San José 

Municipal Code and the rules of this Planning Commission; 

P.C. Agenda: 09-10-14 
Item No.: 3.c. 
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 WHEREAS, said hearing was conducted in all respects as required by the San José 

Municipal Code and the rules of this Planning Commission; 

 WHEREAS, this Planning Commission has heard and considered the testimony presented to 

it at the public hearing, and has further considered written materials submitted on behalf of the 

project applicant, City staff, and other interested parties; 

NOW, THEREFORE, BE IT RESOLVED BY THE PLANNING COMMISSION OF THE CITY 
OF SAN JOSÉ AS FOLLOWS: 
 
The Planning Commission determines, concludes and finds as follows: 

1. The site has a designation of Public/Quasi-Public on the adopted San José 2040 General Plan 
Land Use/Transportation Diagram. 

2. The project site is located in the R-1-8 Single-Family Residence Zoning District. 

3. Day care use requires a Conditional Use Permit in the R-1-8 Single-Family Residence Zoning 
District. 

4. The Project is to allow the operation of an existing day care for up to 45 elementary school 
children and 8 infants in six permitted modular classroom buildings. 

5. The modular classrooms were permitted by the State of California Department of General 
Services, the Division of the State Architect in October 2007.  

6. The subject site is surrounded by single-family residences to the north, east, and south, and 
Leonard Herman Intermediate School and Comanche Park to the west.  

7. Based on the parking calculations per the Zoning Code, seven parking spaces are required for this 
Project.  The current site has adequate parking for this use.  

8. Under the provisions of Section 15301 Existing Condition of the State Guidelines for 
Implementation of the California Environmental Quality Act (CEQA), this project was found by 
the Director of Planning to be exempt from the environmental review requirements of Title 21 of 
the San José Municipal Code, implementing the California Environmental Quality Act of 1970, as 
amended.   

 
This Planning Commission concludes and finds, based upon an analysis of the above facts that:   

1. The proposed use at the location requested will not 

a. Adversely affect the peace, health, safety, morals or welfare of persons residing or working in 
the surrounding area; or 

b. Impair the utility or value of property of other persons located in the vicinity of the site; or 
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c. Be detrimental to public health, safety or general welfare; and 

Analysis: The existing day care is implementing site design measures to reduce any impact on 
surrounding neighbors.  Such measures include planting more trees and relocating the play area.  
As such, the peace, health, safety, morals or welfare of residents surrounding this use will not be 
impacted, nor will the utility or value of the surrounding homes be impaired.  The presence of a 
day care at this location will be an amenity to the surrounding community and will not be 
detrimental to public health, safety or general welfare.   

2. The proposed site is adequate in size and shape to accommodate the yards, walls, fences, parking 
and loading facilities, landscaping and other development features prescribed in this title, or as is 
otherwise required in order to integrate said use with the uses in the surrounding areas; and 

Analysis:  The site as a whole has enough room to accommodate this land use as well as the 
existing church use and private school use.  Moreover, the specific project site has plenty of room 
to relocate the play area to the front of the existing modular units so as to avoid impacting the 
surrounding neighbors.   

3. The proposed site is adequately served: 

a. By highways or streets of sufficient width and improved as necessary to carry the kind and 
quality of traffic such use would generate; and 

b. By other public or private service facilities as are required. 

Analysis:  The existing site is adequately served by streets.  The private vehicular circulation of 
this site is adequate enough to facilitate the drop-off and pick-up of the children without impacting 
any public right of way. 
 

In accordance with the findings set forth above, a Conditional Use Permit to use the subject property 
for said purpose specified above and subject to each and all of the conditions hereinafter set forth is 
hereby approved.  This Planning Commission expressly declares that it would not have approved this 
Permit except upon and subject to each and all of said conditions, each and all of which conditions 
shall run with the land and be binding upon the owner and all subsequent owners of the subject 
property, and all persons who use the subject property for the use conditionally permitted hereby. 
 
CONDITIONS 

1. Acceptance of Permit.  Per Section 20.100.290(B) of Title 20 of the San Jose Municipal Code, 
should the applicant fail to file a timely and valid appeal of this Permit within the applicable 
appeal period, such inaction by the applicant shall be deemed to constitute all of the following on 
behalf of the applicant: 

a. Acceptance of the Permit by the applicant; and 

b. Agreement by the applicant to be bound by, to comply with, and to do all things required of or 
by the applicant pursuant to all of the terms, provisions, and conditions of this Permit or other 
approval and the provisions of Title 20 applicable to such Permit. 
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2. Building Permit/Certificate of Occupancy.  Procurement of a Building Permit and/or Certificate 

of Occupancy from the City’s Chief Building Official (“Building Official”) for the structure 
described or contemplated under this Conditional Use Permit shall be deemed acceptance of all 
conditions specified in this Conditional Use Permit and the applicant's agreement to fully comply 
with all of said conditions.  No change in the character of occupancy or change to a different 
group of occupancies as described by the San José Building Code (San José Municipal Code, Title 
24) shall be made without first obtaining a Certificate of Occupancy from the Building Official, as 
required under San José Municipal Code Section 24.02.610, and any such change in occupancy 
must comply with all other applicable local and state laws. 

3. Permit Expiration.  This Conditional Use Permit shall automatically expire two years from and 
after the date of adoption of the Resolution by the Planning Commission, or by the City Council 
on appeal, granting this Permit, if within such two-year period, the proposed use of this site or the 
construction of buildings has not commenced, pursuant to and in accordance with the provisions 
of this Conditional Use Permit.  The date of adoption is the date the Resolution granting this 
Conditional Use Permit is approved by the Planning Commission.  However, the Director of 
Planning may approve a Permit Adjustment to extend the validity of this Permit for a period of up 
to two years.  The Permit Adjustment must be approved prior to the expiration of this Permit. 

4. Sewage Treatment Demand.  Chapter 15.12 of Title 15 of the San José Municipal Code requires 
that all land development approvals and applications for such approvals in the City of San José 
shall provide notice to the applicant for, or recipient of, such approval that no vested right to a 
Building Permit shall accrue as the result of the granting of such approval when and if the City 
Manager makes a determination that the cumulative sewage treatment demand of the San 
José-Santa Clara Water Pollution Control Plant represented by approved land uses in the area 
served by said Plant will cause the total sewage treatment demand to meet or exceed the capacity 
of San José-Santa Clara Water Pollution Control Plant to treat such sewage adequately and within 
the discharge standards imposed on the City by the State of California Regional Water Quality 
Control Board for the San Francisco Bay Region.  Substantive conditions designed to decrease 
sanitary sewage associated with any land use approval may be imposed by the approval authority. 

5. Conformance with Plans.  Construction and development shall conform to the approved 
Conditional Use Permit plans entitled, "Conditional Use Permit, Installation of Modular Strucures 
for Victory outreach Church,” dated July 8, 2014, on file with the Department of Planning, 
Building and Code Enforcement and to the San José Building Code (San José Municipal Code, 
Title 24). 

6. Hours of Operation.  The hours of operation of the facility are limited to 7:00 a.m. to 6:00 p.m. 
Monday through Friday. 

7. Nuisance.  This use shall be operated in a manner which does not create a public or private 
nuisance.  Any such nuisance must be abated immediately upon notice by the City. 

8. Play Area.  To reduce the noise generated from the children at play, the play area will be moved 
to the front of the modular classrooms as shown on the approved plans referenced in condition 5 
of this Permit, above.  The permittee shall restrict the children from playing in the area behind 
the modular classrooms and close to the surrounding property line.  
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9. Trees. The permittee will be required to plant trees along the property line in the back project 

site, and in planters around the air conditioning units. The permittee shall plant Italian Cypress 
Trees every 3-5 feet along the fence of the back property line.  Moreover, the permittee will 
place Italian Cypress Trees in planters around the air conditioning units to minimize and reduce 
the sound of the units to 55 decibels at the property line, consistent with the performance 
standards established in the Zoning Code.  

10. Lighting.  No new exterior lighting is approved at this time.  All proposed lighting shall be 
subject to approval by the Director of Planning. 

11. Signage.  No signs are approved at this time. All proposed signs shall be subject to approval by 
the Director of Planning. 

12. Visible Street Numbers.  Street numbers shall be visible day and night from the nearest street, 
either by means of illumination or by use of reflective materials. 

13. Fencing.  The permittee shall retain all existing fences on the subject property.  

14. Public Works Clearance for Building Permit(s):  Prior to the issuance of Building Permits, 
the applicant will be required to have satisfied all of the following Public Works conditions.  
The applicant is strongly advised to apply for any necessary Public Works permits prior to 
applying for Building Permits. 

a. Sewage Fees:  In accordance with City Ordinance all storm sewer area fees, sanitary sewer 
connection fees, and sewage treatment plant connection fees, less previous credits, are due 
and payable. 

15. Building Clearance for Issuing Permits.  Prior to the issuance of a Building Permit, the following 
requirements must be met to the satisfaction of the Chief Building Official: 

a. Construction Plans.  This permit file number, CP14-015, shall be printed on all construction 
plans submitted to the Building Division. 

b. Construction Conformance.  A project construction conformance review by the Planning 
Division is required.  Planning Division review for project conformance will begin with the 
initial plan check submittal to the Building Division.  Prior to final inspection approval by 
the Building Department, applicant shall obtain a written confirmation from the Planning 
Division that the project, as constructed, conforms to all applicable requirements of the 
subject Permit, including the plan sets.  To prevent delays in the issuance of Building 
Permits, please notify Planning Division staff at least one week prior to the final Building 
Division inspection date. 

16. Fire Safety.  Compliance with all applicable fire and building codes and standards relating to 
fire and panic safety shall be verified by the Fire Department during the Building Permit process 
to the satisfaction of the Fire Chief. Prior to Building Clearance, all requirements for fire safety 
shall be met to the satisfaction of the Fire Chief. 

17. Revocation, Suspension, Modification.  This Conditional Use Permit may be revoked, 
suspended or modified by the Planning Commission, or by the City Council on appeal, at any time 
regardless of who is the owner of the subject property or who has the right to possession thereof or 
who is using the same at such time, whenever, after a noticed hearing in accordance with Part 2, 
Chapter 20.100, Title 20 of the San José Municipal Code it finds: 

a. A violation of any conditions of the Conditional Use Permit was not abated, corrected or 
rectified within the time specified on the notice of violation; or 
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b. A violation of any City ordinance or State or Federal law was not abated, corrected or 

rectified within the time specified on the notice of violation; or 

c. The use as presently conducted creates a nuisance. 
 
In accordance with the findings set forth above, a permit to use the subject property for said purpose 
specified above is hereby approved. 
 
APPROVED this 10th day of September, 2014, by the following vote: 
 
 AYES: 
 
 NOES: 
 
 ABSENT: 
 
ABSTAIN: 
 
 _______________________________________ 
 MATT KAMKAR 
 Chairperson 
 
ATTEST: 
 
 
_____________________________________ 
HARRY FREITAS 
Director of Planning, Building & Code Enforcement 
Planning Commission Secretary 
 
 

NOTICE TO PARTIES 

The time within which judicial review must be sought to review this decision is governed by the 
provisions of the California Code of Civil Procedure Section 1094.6. 

 
 



5/16/2u14

RE: CP 14-015
95123

" CP 14-015 Homeowners: 591 Tuscarora Drive, San Jos .... SimwulaNs, Lea

Homeowners: 591 Tuscarora brive, San Jose,CA

Simvoulakis, Lea

Fri 5/16/2014 4:01 PM

To:Leslie Hallenbeck <leosnumberonefan@yahoo.com>;

cc:Don Hallenbeck <donhallenbeck@comcast.net>;

Good Afternoon Leslie,

Thank you for youremail. Since we spoke on the phone I found out some answers for you:

1. Noise Study: The Maximum Noise Level in Decibels at the Property line in a residential district is 55. I
informed the applicant that he would have to have a noise study done indicating that the air conditioners
do not produce noise greater than 55 decibels overall. We can suggest that the air conditioners be moved,
but if they meet this threshold, they technically do not have to move the units.

2. Buffer Zone: In an R-1-8 zone, a building must be set back 20 feet from the property line. The actual
structures meet this requirement, as it is set back 50’ from your property line. As you mentioned, the City
Council Policy Guidelines for Child Care facilities suggests that a minimum of 5’ if landscaping be provided
to serve as a buffer between active play areas and adjacent residential properties. I informed the
applicant that the active play area would have to be fenced in (see below), and they should make the
fence no closer than 5 feet to the property line in order to preserve this boundary.

2a. Fence: In our phone call you mentioned the issue of your private fence. The active play area for the
children must be completely fenced in to contain the children, and to keep others out. This new fence to
contain the play area will eliminate any concern you have about having a gate access point on your fence.

3. Notification: These units were never permit to exist on the site. Now that the church is actually seeking
a permit (thanks to your helpful notification to code enforcement), the City is aware that these units
exists, and we can make sure that the public stays informed about the project.

4. Fire: I brought your concerns to Fire and they are going to send an engineer out to the site to evaluate
the units for fire safety. If the units are not up to fire code, the day care operations will likely be shut
down until they comply.

5. Trees: In our phone conversation you mentioned tree issues. Tree maintenance/removal will have to
be initiated by the property owner. If you think a tree needs to be removed, the property owner will have
to actually file that report. You do have a right to trim any portion of the tree that hangs into your
property. As for the falling pine needles, that is a civil issue between you and the property owner. The
Oak Grove School District owns the entire site (main church, parking lot, school site), and they can be
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reached at: (408) 227-8300. I suggest speaking with them to see if the~ ,re amenable to removing any
trees. The church proposes planing new trees so maybe they will be willing to remove any problem trees
at the same time.

I believe I have touched on all of your comments. When the applicant complies with all of our requests,
the next step would be a hearing in front of the Planning Commission. Prior to this meeting, all neighbors
in a 500 foot radius will be notified of the meeting. Your email will become part of the file record, but if
you wish to speak again you will be given the opportunity to do so at the meeting.

If you have any other questions/concerns, please feel free to let me know.

Sincerely,

Lea C. Simvoulakis

Planner II

Planning Division

Planning, Building, & Code Enforcement

City of San Jose

200 E. Santa Clara Street, Tower 3rd Floor

San Jose, CA 95113-1905
Email : Lea.Si mvoul a kis @sa njoseca.gov

Phone: 408.535.7837

From.~ Leslie Hallenbeck <leosnumberonefan@yahoo.com>
Sent: Friday, May 16, 2014 11:28 AM
To: Simvoulakis, Lea
(:c: Don Hallenbeck
Subject: CP 14-015 Homeowners: 591Tuscarora Drive, San Jose, CA 95123

Hi Lea, referencing our conversion by phone last week, here are my concerns regarding the
subject development proposal. They are not listed in any particular order.

(1) no noise study conducted, per City Council child care policy. The air conditioning units,
have been a constant source of noise pollution, since the units were constructed. They face
the back of their property, and therefore our property, and if we had had some input into the
construction, would have requested that they be facing the front open areas of the units.

(2) set back of 25 (?)feet from residential property consists of grass area. This is also used
by the children as part of their play area, so does not function as a true setback to mitigate
noise and other issues (things thrown over the fence into our yard and pool, for example.

(3) no notification to homeowners at the time the proposed change in use was proposed,
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several years’ ago, when the modular storage units were first vonstmcted. As I mentioned in
our conversation, the immediate use was as classrooms, first as Sunday School classrooms
for South Valley, and later by the Tiny Treasures preschool, on an everyday (Mon-Fri) and
sometimes on the weekends, basis. This took place without what appears to be the proper
process which should have been followed.

(4) Fire Department access to the back of the property, which abuts our back fence. The
gates between the school and adjoining usesare locked, preventing easy access in the event
of a fire in the back of the property.

These are our initial issues. We have asked to be kept informed of all studies, meetings,
notifications, and communications regarding this proposal. We want to make sure our views
are heard, as they were not part of the initial process for approval.

I understand we can visit Development Services at City Hall, and view all the documents as
well.

A phone call, or email, will also suffice to notice us of any further developments, studies,
proposed remediations, and timing through presentation at the City Council for approval.

Thank you for your prompt response to my initial phone call and the answers you provided.

Also, ifI have left out anything of interest from our original conversation, please consider
that part of this request.

Sincerely,
Leslie Hallenbeck
408 313 9936 and
Don Hallenbeck
408 440 7360
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